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 One of the fundamental issues a Court is required to determine before a 

guardian is appointed is whether guardianship is the least restrictive alternative 

necessary to protect the interests of the alleged incapacitated person.  The requirement 

stems from the very intent of the guardianship statutes.  §744.1012, Florida Statutes 

explicitly sets forth the legislature’s intent in enacting the Florida Guardianship Law, 

stating: 

“The Legislature finds that adjudicating a person totally incapacitated and in 
need of a guardian deprives such person of all her or his civil and legal rights 
and that such deprivation may be unnecessary. The Legislature further finds that 
it is desirable to make available the least restrictive form of guardianship to 
assist persons who are only partially incapable of caring for their needs. 
Recognizing that every individual has unique needs and differing abilities, the 
Legislature declares that it is the purpose of this act to promote the public 
welfare by establishing a system that permits incapacitated persons to 
participate as fully as possible in all decisions affecting them; that assists such 
persons in meeting the essential requirements for their physical health and 
safety, in protecting their rights, in managing their financial resources, and in 
developing or regaining their abilities to the maximum extent possible; and that 
accomplishes these objectives through providing, in each case, the form of 
assistance that least interferes with the legal capacity of a person to act in her or 
his own behalf. This act shall be liberally construed to accomplish this purpose.” 

 
 A number of statutory provisions were included in the Florida Guardianship Law 

in order to ensure the legislative intent is considered and followed.  Pursuant to 

§744.331(6)(b), Florida Statutes:  

“When an order determines that a person is incapable of exercising delegable 
rights, the court must consider and find whether there is an alternative to 
guardianship that will sufficiently address the problems of the incapacitated 
person.  A guardian must be appointed to exercise the incapacitated person’s 
delegable rights unless the court finds there is an alternative.  A guardian may 
not be appointed if the court finds there is an alternative to guardianship which 
will sufficiently address the problems of the incapacitated person.” 
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The foregoing language was substituted for the existing language in subsection (6)(b) in 

2006.  The emphasis of the new language is the inability to exercise delegable rights 

and the appointment of a guardian to exercise those rights, whereas the former 

language emphasized the declaration of incapacity.  Similarly, §744.344 (2), Florida 

Statutes provides that:  

“The order appointing a guardian must be consistent with the incapacitated 
person’s welfare and safety, must be the least restrictive appropriate alternative, 
and must reserve to the incapacitated person the right to make decisions in all 
matters commensurate with the person’s ability to do so.” 

 
 Section 744.462 titled “Determination regarding alternatives to guardianship” 

was also added in 2006.  It provides that :  

“Any judicial determination concerning the validity of the ward's durable power of 
attorney, trust, or trust amendment shall be promptly reported in the 
guardianship proceeding by the guardian of the property. If the instrument has 
been judicially determined to be valid or if, after the appointment of a guardian, a 
petition is filed alleging that there is an alternative to guardianship which will 
sufficiently address the problems of the ward, the court shall review the 
continued need for a guardian and the extent of the need for delegation of the 
ward's rights.” 

Fla. Prob. R. 5.685 provides the requirements for a petition to determine less restrictive 

alternatives after the appointment of a guardian, and the order entered on such a 

petition.  Subsection (e) thereof requires that “[t]he order shall specify whether there is 

an alternative to guardianship that will sufficiently address the problems of the ward, the 

continued need for a guardian, and the extent of the need for delegation of the ward’s 

rights.” 

Even though there is competent and substantial evidence to support a finding of 
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total incapacity, the record must reflect that the court considered less restrictive 

alternatives.  The First District added precedent to the weight of the above statutes in its 

decision in In re Guardianship of Fuqua, 646 So.2d 795 (Fla. 1st DCA 1994).  While the 

lower court’s order summarily noted that no alternative to a plenary guardianship would 

sufficiently address the needs of the ward, the First DCA reversed and remanded the 

trial court’s order appointing a plenary guardian on the basis that the record did not 

reflect a consideration of any less restrictive alternatives to a plenary guardianship for 

the ward, contrary to the requirements of Chapter 744.  After quoting §744.331(6)(b) as 

it then appeared and §744.344(2), the opinion stated: 

“These statutory provisions recognize the great limitations on personal liberty 
and autonomy which are inherent in the appointment of a plenary guardian.  In 
addition, these provisions reflect the legislative intent that the guardian should be 
granted no more authority over the ward and his or her property than is 
necessary for the guardian to address the needs created by the specific 
incapacities of the ward, so that the substitute decision-making of the guardian 
leaves the ward with as much personal autonomy as is feasible.” 
 

It is significant that at oral argument counsel for the parties conceded that alternatives 

to a plenary guardianship were not presented to the lower court, and counsel for the 

guardian specifically represented that something less restrictive than a full plenary 

guardianship might be possible.   

 Trust agreements and durable powers of attorney are generally recognized as 

least restrictive alternatives to the appointment of a guardian of the property.  The only 

statutory authorities for this proposition which have been located are §744.331(6)(f), 

Florida Statutes although it states same in the negative, and §744.462, Florida 
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Statutes.  Because the trustee can manage and protect the grantor’s property, the need 

for a guardianship of the property may be eliminated.  However, absent the existence of 

additional documents, such as a durable power of attorney granting authority to make 

all health care decisions on behalf of the principal (§709.2201(2)(c), Florida Statutes) 

and/or a health care advance directive, the necessity for the appointment of a guardian 

of the person will not necessarily be eliminated.  An “advance directive” includes, but is 

not limited to, the designation of a health care surrogate or a living will.  §765.101(1), 

Florida Statutes.  Even where a durable power of attorney exists, it will not constitute an 

alternative to guardianship where the principal is adjudicated totally or partially 

incapacitated by a court of competent jurisdiction.  §709.2109(1)(c), Florida Statutes.  

Upon filing of a petition to determine the principal’s incapacity or for the appointment of 

a guardian advocate, “the authority granted under the power of attorney is suspended 

until the petition is dismissed or withdrawn or the court enters an order authorizing the 

agent to exercise one or more powers granted under the power of attorney.”  

§709.2109(3), Florida Statutes.  The agent before an adjudication of incapacity may 

petition the court for authorization to exercise a power granted under the power of 

attorney.  See, Subsection (3)(a).  In addition, subsection (3)(b) thereto states that a 

proceeding to determine incapacity does not affect the authority of the agent to make 

health care decisions for the principal unless otherwise ordered by the court.   

Pursuant to §744.331(6)(f), a trust, trust amendment, or durable power of 

attorney shall not be deemed to be an alternative to the appointment of a guardian if an 
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interested person files a verified statement stating: “1. That he or she has a good faith 

belief that the alleged incapacitated person’s trust, trust amendment, or durable power 

of attorney is invalid; and 2. A reasonable basis for that belief . . . .”  Neither 

§744.331(6)(f) nor Fla. Prob. R. 5.550(c) provide guidance to a court on the procedure 

to be applied when a verified statement is filed.  Once the verified statement is filed and 

if the issue of incapacity is not contested, must a court automatically appoint a guardian 

who may exercise the discretion to pursue a civil remedy to invalidate any proposed 

alternatives to guardianship?  Does the filing of the verified statement automatically 

trump any existing trust, trust amendment or durable power of attorney as an alternative 

to guardianship?  These were the questions posed by Judge Lauren C. Laughlin in her 

Order on Petition to Determine Capacity and Amended Findings of Fact on Hearing to 

Determine Incapacity in IN RE: THE MATTER OF DAIN F. SEARLE, an alleged 

incapacitated person, in the Circuit Court for of the Sixth Judicial Circuit in and for 

Pinellas County, Florida, Probate Division, REF # 10-394-IN-004, dated June 7, 2011; a 

copy of which is attached as EXHIBIT “1”.  Judge Laughlin’s lengthy and well reasoned 

Order provided answers to the questions she raised.  She stated there, in pertinent part:  

“The legislative history seems to indicate that the affidavit pre-empts these 
alternatives until such time as the validity of the instruments is determined by a 
court of competent jurisdiction. (Staff Analysis CS/SB 1170, Senate Judiciary 
Committee 2006, Senate Banking and Insurance Committee 2006). Although the 
statute is incomplete and there is no corresponding rule to provide guidance to 
the court, the court understands the underlying reasons and goals for the 
statutory change. 

 Nonetheless, the court does not believe that the naked act of filing the 
affidavit should automatically jettison valid documents and render meaningless 
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an individual’s existing estate plan. To do so, without notice and opportunity to 
be heard at the time of the incapacity determination, strikes the court as a due 
process violation worthy of some constitutional concern. At the very least this 
court believes that the affidavit should be subject to some scrutiny to establish to 
the court that the affiant did have a ‘good faith belief’ and ‘a reasonable factual 
basis for that belief.’ The court also questions what evidentiary standard must be 
met. At best, the 2006 statutory changes are well-intentioned, but they are 
entirely incomplete. The courts are left to wonder how to implement the statute. 

 The case before us deserves a ruling and does not allow the court the 
luxury of wondering. It is the conclusion of this court that based upon the totality 
of the evidence, the Petitioner’s affidavit filed under Section 741.311(6)(f), 
Florida Statutes {§744.331(6)(f)}, establishes a reasonable factual basis for a 
good faith belief that the trust, trust amendment, or durable power of attorney or 
invalid. Based upon the allegations in the affidavit, if the allegations are accepted 
as true, the affiant had a good faith belief and reasonable factual basis for the 
belief that the trust, trust amendment or durable power of attorney are invalid. 
The court is not required to determine the validity of the challenge documents at 
this time and renders no opinion on the truth or falsity, sufficiency or insufficiency 
of the allegations. In accordance with this finding of good faith and reasonable 
factual basis, the court may not deem the trust, the trust amendment or the 
durable power of attorney alternatives to the appointment of a guardian.” 

  
Therefore, this Court interpreted the statute such that the filing of a verified 

statement will not automatically invalidate the proffered documents as alternatives to 

guardianship because the court will need to examine the evidence to determine 

whether the affiant did have a “good faith belief” and “a reasonable factual basis for that 

belief.”   This opens the door to a mini-trial on the affiant’s belief and basis for that 

belief.  Judge Laughlin’s Order was affirmed on appeal in Searle v. Bent, 137 So. 3d 

1028 (Fla. 2d DCA 2013). 

Despite the existence of a trust, a grantor who becomes disabled may need a 

guardianship if any of the grantor’s assets require management and cannot be 

transferred to the trust by a power of attorney or if the assets in the trust are insufficient 
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to maintain the grantor.  The use of a durable power of attorney to fund a revocable 

trust if disability occurs should therefore be considered, as it could possibly eliminate 

the need for a guardianship.  It has been argued by some authors that a power in the 

grantor’s guardian to amend or revoke a revocable trust may have the effect of 

justifying the imposition of guardianship proceedings, and should therefore only be 

conferred in special situations.  The Florida Power of Attorney Act which became 

effective on October 1, 2011 requires that the principal sign or initial next to a specific 

enumeration of authority to amend, modify, revoke or terminate a trust created by the 

principal, and that the trust explicitly provide for such actions by the principal’s agent.  

See, §709.2202(1)(b), Florida Statutes.  See also, §744.441(2), Florida Statutes; 

Thebaut v. Boyle (In re Guardianship of Muller), 650 So.2d 698 (Fla. 4th DCA 1995); 

Reddick v. SunTrust Bank, East Central Florida, 718 So.2d 950 (Fla. 5th DCA 1998); 

and Rene v. Sykes-Kennedy, 2015 Fla. App. LEXIS 16 (Fla. 5th DCA 2015)(“Florida's 

Trust Code provides elsewhere that, in accordance with section 744.441, a guardian of 

the property of the settlor may exercise a settlor's power to amend a trust. See 

§736.0602(6), Fla. Stat. 2013 . . . A guardian of the property of the settlor may exercise 

a settlor's powers with respect to revocation, amendment, or distribution of trust 

property only as provided in section 744.441").     

 Statutes contained within Chapter 765, Florida Statutes deserve mention as 

lesser restrictive alternatives to guardianship.  §765.102, Florida Statutes states the 

Legislature’s findings and intent with respect to Chapter 765, Health Care Advance 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=339612a4-3c02-403f-abc9-affce6494d79&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5F04-DY11-F07Y-1293-00000-00&pdcomponentid=6253&ecomp=ttmk&earg=0&prid=5631ac2f-818a-48e7-a477-9587f24b787b�
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=339612a4-3c02-403f-abc9-affce6494d79&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5F04-DY11-F07Y-1293-00000-00&pdcomponentid=6253&ecomp=ttmk&earg=0&prid=5631ac2f-818a-48e7-a477-9587f24b787b�
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=339612a4-3c02-403f-abc9-affce6494d79&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5F04-DY11-F07Y-1293-00000-00&pdcomponentid=6253&ecomp=ttmk&earg=0&prid=5631ac2f-818a-48e7-a477-9587f24b787b�
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Directives.  Subsections (1) and (2) thereof provide that: 

“(1) The Legislature finds that every competent adult has the fundamental 
right of self-determination regarding decisions pertaining to his or her 
own health, including the right to choose or refuse medical treatment. 
This right is subject to certain interests of society, such as the protection 
of human life and the preservation of ethical standards in the medical 
profession.  

 
 (2) To ensure that such right is not lost or diminished by virtue of later 

physical or mental incapacity, the Legislature intends that a procedure be 
established to allow a person to plan for incapacity by executing a 
document or orally designating another person to direct the course of his 
or her medical treatment upon his or her incapacity. Such procedure 
should be less expensive and less restrictive than guardianship and 
permit a previously incapacitated person to exercise his or her full right to 
make health care decisions as soon as the capacity to make such 
decisions has been regained.” 

 
 Sections 765.201-765.205, Florida Statutes constitute the “Florida Health Care 

Surrogate Act.”   §765.202 contains the requirements for execution of a written 

document designating a surrogate to make health care decisions for a principal, and 

§765.203 provides a suggested form for a Designation of Health Care Surrogate.  

Moreover, §765.205 statutorily prescribes the responsibilities of the surrogate.  If the 

attending physician(s) concludes that the principal lacks capacity and if the principal 

has designated a health care surrogate or has delegated authority to make health care 

decisions to an attorney in fact under a durable power of attorney, the facility must 

notify such surrogate or attorney in fact in writing that their authority under the 

instrument has commenced.  §765.204(2), Florida Statutes.  Part III of Chapter 765 

provides for life-prolonging procedures including a suggested form for a living will, the 

procedure for making a living will, and the procedures to be applied where a living will 
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exists as well as those in the absence of a living will.  See, Sections 765.302-765.309. 

The person designated to carry out the provisions of the living will is referred to as the 

surrogate.  See, §§765.303-765.304   

 A validly executed health care advance directive should be considered a lesser 

restrictive alternative to guardianship with respect to the rights delegated within the 

scope thereof.  Support for this proposition is found in §744.3115, which states: 

“In each proceeding in which a guardian is appointed under this chapter, the 
court shall determine whether the ward, prior to incapacity, has executed any 
valid advance directive under chapter 765.  If any advance directive exists, the 
court shall specify in its order and letters of guardianship what authority, if any, 
the guardian shall exercise over the surrogate.  Pursuant to the grounds listed in 
s. 765.105, the court, upon its own motion, may, with notice to the surrogate and 
any other appropriate parties, modify or revoke the authority of the surrogate to 
make health care decisions for the ward.  For purposes of this section, the term 
“health care decision” has the same meaning as in s. 765.101.” 

 
A “surrogate” is defined by §765.101(16), Florida Statutes as a “competent adult 

expressly designated by a principal to make health care decisions on behalf of the 

principal upon the principal’s incapacity.”  However, incapacity as used therein does not 

refer to a declaration of incapacity by a court.  See, §765.101(8), Florida Statutes 

(“‘Incapacity’ or ‘incompetent’ means the patient is physically or mentally unable to 

communicate a willful and knowing health care decision.  For the purposes of making 

an anatomical gift, the term also includes a patient who is deceased”).  Parallel 

statutory authority also appears in §765.205(3), Florida Statutes for circuit courts in a 

guardianship proceeding to modify or revoke the authority of the surrogate.  Under that 

statute, the surrogate shall continue to make health care decisions for the principal after 
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a guardian is appointed unless the court modifies or revokes the authority of the 

surrogate.  The surrogate under that subsection may be directed by the court to report 

the principal’s health care status to the guardian.  An agent can make all health care 

decisions on behalf of his or her principal if such authority is specifically granted in a 

durable power of attorney, including those set forth in Chapter 765.  §709.2201(2)(c), 

Florida Statutes. 

 In Graham v. Florida Department of Children and Families, 970 So.2d 438, 442-

443 (Fla. 4th DCA 2008) the 4th DCA ruled that the trial court erred in appointing a 

temporary plenary guardian as it effectively revoked the Alleged Incapacitated Person’s 

health care advance directive (the “Directive”) without the necessary proof under 

§765.105, Florida Statutes, and without notice and a hearing in violation of §744.3115, 

Florida Statutes.  Does the person designated as a health care surrogate have the 

burden to come forward to present that instrument to the court, and permit the parties 

and the court to address the issue of the instrument’s validity?  This question was 

answered in the negative by the 4th DCA in Graham v. Florida Department of Children 

and Families. It commented that nothing in §744.331(6)(b), Florida Statutes places the 

burden on the health care surrogate to come forward.  Moreover, they relied upon 

§765.202(7), Florida Statutes which establishes a rebuttable presumption of clear and 

convincing evidence of the principal’s designation of the surrogate.          

 The Florida Power of Attorney Act allows a competent person to create a lesser 

restrictive alternative to guardianship with respect to the rights delegated within the 
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scope of the durable power of attorney, in the event the person later becomes 

incapacitated.  While powers of attorney have historically been used in connection with 

actions affecting the principal’s property, the current version of the statute specifically 

provides for the inclusion of decision making as to personal aspects of the principal’s 

life, including health care.  §709.2201(2)(c), Florida Statutes.  “The DPOA can provide 

an avenue through which an individual donee can take over the care and maintenance 

of the personal affairs of the principal (donor) as well as the property of the donor, when 

and if the donor ever becomes incapacitated. . . . The benefit of the durable power of 

attorney is that, if properly prepared, it avoids the necessity of having a court appoint a 

guardian for the principal in the face of mental or physical incapacity.”  Florida 

Guardianship Practice §5.1 (Florida Bar CLE, Fourth Edition 2002).  Some of the 

events which trigger the termination of a power of attorney are the death of the 

principal, the principal becoming incapacitated if the power of attorney is not durable, 

and/or the principal being adjudicated totally or partially incapacitated by a court unless 

a court determines that certain authority is to remain exercisable by the agent.  See, 

§709.2109(1), Florida Statutes.  Pursuant to Subsection (3) of §709.2109: 

 “(3) If any person initiates judicial proceedings to determine the 
principal’s  incapacity or for the appointment of a guardian advocate, the 
authority granted under the power of attorney is suspended until the petition is 
dismissed or withdrawn or the court enters an order authorizing the agent to 
exercise one or more powers granted under the power of attorney.  

 (a) If an emergency arises after initiation of proceedings to 
determine incapacity and before adjudication regarding the principal’s 
capacity, the agent may petition the court in which the proceeding is pending 
for authorization to exercise a power granted under the power of attorney. 
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The petition must set forth  the nature of the emergency, the property or 
matter involved, and the power to be exercised by the agent. 

 (b) Notwithstanding the provisions of this section, unless otherwise 
ordered by  the court, a proceeding to determine incapacity does not affect 
the authority of the agent to make health care decisions for the principal, 
including, but not limited to, those provided in chapter 765. If the principal has 
executed a health care advance directive designating a health care surrogate, 
the terms of the directive control if the directive and the power of attorney are 
in conflict unless the power of attorney is later executed and expressly states 
otherwise.” 

 
 An excellent example of the interaction between a durable power of attorney and 

the Florida Guardianship Law may be found in the case of Smith v. Lynch, 821 So.2d 

1197 (Fla. 4th DCA 2002), wherein the Fourth District Court of Appeal upheld the trial 

court’s determination that a durable power of attorney given to the ward’s husband of 

18 years and step-daughter to manage and deal with her property constituted a 

sufficient lesser restrictive alternative to a guardianship under the particular 

circumstances of that case.  The trial court had heard testimony which was in conflict 

(i.e., testimony by the attorney who prepared the instrument, testimony by a physician 

who examined her at the time, testimony of her husband, and testimony of her step-

daughter) and based thereupon implicitly found that the durable power of attorney was 

made and delivered when the ward was competent, and the Fourth DCA accepted “the 

trial court’s implied, if not express, resolution of this disputed issue of fact that the 

DPOA was knowingly and voluntarily given.”  The trial court found the ward to be 

incompetent at the time of the incapacity hearing, yet refused to appoint a guardian due 

to the existence of the durable power of attorney.  In affirming the trial court’s decision, 



GUARDIANSHIP BUSTERS – ALTERNATIVES TO GUARDIANSHIP 
Glenn M. Mednick, Esquire 

      
 

14 
 

the appellate court reasoned that the appointment of a guardian under the 

circumstances would serve no useful purpose and would unnecessarily interfere with 

the family, and found that the trial court’s decision did not violate any statutes or 

constitute an abuse of discretion.  The circumstances which the appellate court found to 

be significant were: 1) the length of the second marriage, and that he had been a 

“loving, caring husband”; 2) the petitioners, a grand niece and grand nephew of the 

ward, were not as close to the ward and had not played as significant a role in her life 

as her spouse had; and 3) the ward had a modest estate, which consisted of a joint 

interest in the marital home, which interest was valued at about $70,000, and beneficial 

income interest in a $90,000 trust which was being used to pay some of the Ward’s 

cost for the assisted living facility.  The appellate court concluded that the trial “court 

found that the expense and intrusion of a formal Guardianship was not indicated by the 

circumstances.”  While noting the inherent tension between the appointment of a 

guardian of the property and the continuing exercise of a durable power of attorney 

after the ward is adjudicated incompetent, the Fourth DCA found the obvious import of 

§744.344(2) and §744.1012, Florida Statutes “is to require the appointment of a 

guardian only when no other lesser intrusion on the privacy of the ward will accomplish 

the purpose of protecting the ward’s property.”    

There is a scarcity of appellate opinions which address least restrictive 

alternatives in the guardianship setting.  In Kahan v. Guardianship of Sheptoff, 947 

So.2d 635 (Fla. 4th DCA 2007) the 4th DCA merely Per Curiam Affirmed based upon 
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Smith v. Lynch.  Although the 4th DCA Per Curiam Affirmed in Kot v. Holmberg, 869 

So.2d 774 (Fla. 4th DCA 2004), it directed that language be stricken from the probate 

court’s order which ruled upon the validity of the Alleged Incapacitated Person’s trust.  It 

observed that although the probate court in determining the petition for incapacity heard 

testimony regarding the execution of an amendment to her revocable trust, “the trust 

was not before the court . . . .”  In Borck v. Borck, 906 So.2d 1209 (Fla. 4th DCA 2005), 

the petitioners sought a writ of certiorari to quash an order of the trial court requiring 

that they produce financial information, including tax returns, in connection with two 

competing petitions to appoint a guardian.  Because the order required the production 

of private financial information from the non-party petitioners, the 4th DCA granted the 

petition.  The case is significant for purposes of these materials because Judge Warner 

in her concurring opinion observed that “[a]n issue of whether Borck executed a durable 

power-of-attorney in favor of his daughter, which should be given effect over the 

appointment of the guardian, was raised, but the trial court determined that an 

evidentiary hearing was necessary to evaluate the instrument as well as the propriety of 

the appointment.  I agree that an evidentiary hearing was required.”  Id. at 1212 n.1. 

If an alternative to guardianship exist, is a court required to find the subject of the 

proceedings incapacitated?  There appears to be no appellate case which has 

specifically addressed this issue.  In Smith v. Lynch, the court found the subject of the 

proceedings incompetent but declined to appoint a guardian.  Section 744.331(6), 

Florida Statutes is itself unclear.  Subsections (6)(a) and (b) are set forth below:  
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(6) ORDER DETERMINING INCAPACITY.—If, after making findings of fact 
on the basis of clear and convincing evidence, the court finds that a person is 
incapacitated with respect to the exercise of a particular right, or all rights, the 
court shall enter a written order determining such incapacity. A person is 
determined to be incapacitated only with respect to those rights specified in the 
order.  
(a) The court shall make the following findings:  
1. The exact nature and scope of the person’s incapacities; 
2. The exact areas in which the person lacks capacity to make informed 
decisions about care and treatment services or to meet the essential 
requirements for her or his physical or mental health or safety; 
3. The specific legal disabilities to which the person is subject; and 
4. The specific rights that the person is incapable of exercising. 
(b) When an order determines that a person is incapable of exercising 
delegable rights, the court must consider and find whether there is an 
alternative to guardianship that will sufficiently address the problems of the 
incapacitated person. A guardian must be appointed to exercise the 
incapacitated person’s delegable rights unless the court finds there is an 
alternative. A guardian may not be appointed if the court finds there is an 
alternative to guardianship which will sufficiently address the problems of the 
incapacitated person. 

 
The language appearing before subsection (a) appears to require the court to make 

findings of fact before finding that a person is incapacitated.  Subsection (b) requires 

the entry of an order determining “that a person is incapable of exercising delegable 

rights . . . .” before considering and finding “whether there is an alternative to 

guardianship that will sufficiently address the problems of the incapacitated person.  A 

guardian must be appointed to exercise the incapacitated person’s delegable rights 

unless the court finds there is an alternative.”  The use of the language “incapacitated 

person” therein suggests that a finding of incapacity is a condition precedent thereto.  Is 

the requirement for entry an order determining that a person is incapable of exercising 

delegable rights equivalent to an order determining incapacity?  The only case located 
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which addresses this issue is the Order on Final Hearing entered in IN RE: 

GUARDIANSHIP OF JULIA JACOBSON, 13th Judicial Circuit in and for Hillsborough 

County, Probate Division, Case No. 93-1095, February 21, 1994, F. Dennis Alvarez, 

Judge; a copy of which is attached as EXHIBIT “2”.   

 The Honorable F. Dennis Alvarez of the 13th Judicial Circuit in and for 

Hillsborough County, Florida entered an order withholding an adjudication of incapacity, 

despite clear and convincing evidence of the ward’s incapacity, due to the existence of 

a durable power of attorney and a living trust created before the ward became 

incapacitated.  The Court found that JULIA L. JACOBSON (the “AIP”) was 

incapacitated, lacked the capacity to make informed decisions, and was incapable of 

exercising delegable rights.  Based upon the evidence presented therein the Court 

found that the combination of the durable power of attorney and the living trust, together 

with the care already being provided to the ward, addressed and provided for the ward’s 

incapacities, and were deemed by the Court to be sufficient alternatives to 

guardianship.  Moreover, the Court rejected the view which equates “alternatives to 

guardianship” with the “least restrictive form of guardianship”.  It found that “alternatives 

to guardianship” meant forms other than guardianship and coincided with the legislative 

intent of not interfering with the legal capacity of a person to act on his own behalf.  This 

Court further found that the “least restricted form of guardianship” is only used when the 

incapacitated person retains delegable rights.  Since the ward in that case had already 

delegated certain rights by creating the living trust and the durable power of attorney, 
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she did not possess any delegable rights wherein a guardian must be appointed.  

Because the Court deemed that Florida Statute §744.331(6)(b) is silent as to what a 

court must do after finding that a sufficient alternative to guardianship exists, it found 

that it was not mandated to proceed further and adjudicate the AIP incapacitated.  The 

Order states in pertinent part: “Since this court is not obligated under §744.331, Florida 

Statutes, to proceed further and adjudicate Julia Jacobson incapacitated, the Durable 

Power of Attorney remains in effect and continues as a sufficient alternative to 

guardianship.  In the present case, an adjudication of incapacity would only serve 

to undermine the intent of §744.331, Florida Statutes, wherein the court must 

consider alternatives to guardianship before adjudication.  The legislative intent 

supports a finding wherein a competent person is able to plan for her incapacity and 

know that her wishes will be carried out.” (Emphasis supplied).  While the Court granted 

the petition to determine incapacity therein, it withheld an adjudication of incapacity and 

dismissed the competing petitions for appointment of plenary guardian.  

 In conclusion, a person may currently avoid having a guardian appointed over his 

or her person and/or property by the execution of documents which constitute an 

alternative to guardianship.  Trust agreements, durable powers of attorney and 

advanced directives such as a designation of health care surrogate are generally 

recognized as alternatives to guardianship.  When the validity of the documents which 

constitute the alleged least restrictive alternative(s) are challenged or are at issue, there 
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are no established rules of procedures applicable thereto nor a uniform approach to 

establish their validity.  The confusion is in part attributable to the absence of statutory 

language or rules of procedure, and the sparsity of appellate opinions. The Statutes 

and the Florida Probate Rules which govern Florida Guardianship Law are constantly 

evolving based upon changes in our society. Legislative proposals are currently 

pending which if passed will revise many aspects of Florida Guardianship Law.  Copies 

of any legislation which was passed which impacts alternatives to guardianship will be 

made available after the close of the legislative session.  
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